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MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   05/18/18 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC12-02083 
CASE NAME:  ST. MARK VS. SAINT MARK 

HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 

FILED BY ST. MARK BAPTIST CHURCH PITTSBURG 

* TENTATIVE RULING: * 
 
Continued to August 31, 2018 at 9:00 a.m. in order to be heard with Saint Mark at Bethel 
Missionary Baptist Church’s motion for summary judgment. 

 

  

2.  TIME:  9:00   CASE#: MSC14-01790 
CASE NAME:  CONEY VS. DOSSA 

HEARING ON MOTION FOR SUMMARY ADJUDICATION 

FILED BY SCOTT DOSSA, KELLY DOSSA 

* TENTATIVE RULING: * 
 
This motion was continued to Jun 8, 2018 at a CMC earlier this week. 
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3.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME:  UECKER VS. NG 
HEARING ON MOTION FOR RESTITUTION 
FILED BY BARNEY J. NG, WILD GAME NG LLC 
* TENTATIVE RULING: * 
 
The Court rules as follows on the motion for restitution, brought by defendants Barney J. Ng 
and Wild Game Ng, LLC.  The motion is opposed by plaintiff Susan L. Uecker.  The motion 
is granted in part and denied in part, as follows. 
 
A.  The Merits. 
 

1.  Defendants’ Right to Restitution. 
 
The general rule is that a defendant is entitled to restitution in this procedural context.  (See 
Beach Break Equities, LLC v. Lowell (2016) 6 Cal.App.5th 847, 852-54.)  There is an exception 
to the general rule when the defendant has engaged in conduct the court finds “inequitable.”  
However, this is a narrow exception, and the Court finds that it is not applicable here. 
 
The Textron decision is the appellate decision most closely on point.  (See, Textron Financial 
Corp. v. National Union Fire Ins. Co. (2004) 118 Cal.App.4th 1061.)  The Court of Appeal held 
that a defendant’s pre-litigation fraud was not “inequitable” conduct for purposes of restitution.  
(Id., at 1086.)  Accordingly, defendant Barney Ng’s alleged inequitable conduct, which was 
entering into a sham transaction designed to deceive the Nevada Gaming Commission, does 
not defeat his claim for restitution in this action.  (See also Holmes v. Williams (1954) 127 
Cal.App.2d 377, 380-81 [party to illegal lottery contract was improperly denied restitution].) 
 
The decisions cited by plaintiff Uecker on this point are distinguishable.  In Gunderson, 
the “inequitable” conduct was post-judgment conduct that interfered with collection of the 
judgment.  (See Gunderson v. Wall (2011) 196 Cal.App.4th 1060, 1067-68.)  The McLaughlin 
decision dealt with a situation where restitution was denied in order to prevent a double 
recovery.  (See Bank of America Nat'l Trust & Sav. Assn. v. McLaughlin (1940) 37 Cal.App.2d 
415, 418-19.)  In the case at bar, plaintiff has not identified any post-judgment conduct by 
defendants that might be deemed inequitable, and has not shown the risk of a double recovery. 
 
 2.  Maintaining the Status Quo. 
 
While the Court is ordering restitution, the Court will also maintain the status quo in the manner 
set forth in Part B of this ruling below.  There are three independent grounds for proceeding 
in this manner. 
 
2a.  Equity.  As the Court noted in its tentative ruling of March 23, the goal of restitution is 
to place the parties in the same position they were in before judgment.  Here, the parties’ 
situation before judgment was that almost all of defendant Barney Ng’s assets were subject to 
attachment liens.  The Court finds that it would be inequitable to require plaintiff Uecker to turn 
over cash to defendant Barney Ng without any check on that cash being dissipated, or to turn 
over negotiable promissory notes without any check on those notes being assigned or 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   05/18/18 

 
 

- 3 - 

encumbered.  (See also Davenport v. Blue Cross of California (1997) 52 Cal.App.4th 435, 
454-455 [“one who seeks equity must do equity”].) 
 
2b.  Former Attachment Liens.  The Court concludes that the former attachment liens that 
were in existence before judgment came back into effect when the judgment was vacated.  
(See Brun v. Evans (1925) 197 Cal. 439, 442 [an attachment lien is not “so completely 
extinguished” by a judgment “that it cannot thereafter be revived or ‘unscrambled’ from the 
judgment under any circumstances or for any purpose”].  See also Everett v. Hayes (1928) 
94 Cal.App. 31, 34 [an attachment lien “may continue in force, under various circumstances, 
after entry of a judgment which does not constitute a lien”]; Balzano v. Traeger (1928) 93 
Cal.App. 640, 643-44.)  This is merely a specific application of the general rule that an 
unqualified reversal on appeal “places the parties in the trial court in the same position as if 
the cause had never been tried.”  (Gapusan v. Jay (1998) 66 Cal.App.4th 734, 743.)  When an 
attachment lien ceases to operate solely because the plaintiff wins judgment, and then the 
judgment is reversed, if the lien were deemed to have disappeared permanently upon the 
judgment the result would be to put the defendant in a significantly better position than he had 
been in before the judgment was entered, and could invite the very evasions or other evils for 
which the attachment was the remedy. 
 
The Court notes that, earlier in this litigation, defendants appeared to acknowledge that 
plaintiff’s attachment lien survived the entry of judgment.  Defendants’ counsel alleges as 
follows in his declaration filed in support of the motion for restitution: “… I emphasized that 
waiting for the appellate court to issue its ruling would not impose any risk on Trustee as 
she had already attached Ng’s property.”  (Merritt Dec., filed on 10-23-17, ¶ 5.) 
 
2c.  New Attachment Lien.  Even if the former attachment liens did not come back into effect 
when the judgment was vacated, plaintiff Uecker has filed an unopposed motion for a new 
attachment lien covering the funds and promissory notes at issue.  Because the Court is 
denying defendants’ motion to vacate the right to attach order authorizing this new attachment 
lien, the motion for a new attachment lien is being granted.  (Please see the two separate 
rulings issued on this same date.)  The funds and promissory notes that are the subject of this 
order for restitution shall be subject to the new attachment lien. 
 
B.  The Property. 

 
1.  Tax Penalties and Interest. 

 
On December 29, 2017, the Court entered a stipulated order allowing defendant Barney Ng to 
withdraw part of his motion for restitution, without prejudice.  Defendant withdrew his request for 
the approximately $ 860,000 that defendant contends will be his tax liability and lost income 
caused by plaintiff’s execution against his IRA accounts, and also withdrew his request for 
interest.  The Court notes that, even without such a stipulation, the Court would likely have 
declined to address tax penalties in ruling on a pre-trial motion for restitution.  (See, Palpar, Inc. 
v. Thayer (1949) 91 Cal.App.2d 176, 178 [“[s]uch collateral issues should not be adjudicated in 
a summary proceeding for restitution”].)  After all, if plaintiff ends up winning this case on the 
merits, defendant may have no claim left about interim tax consequences. 
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2.  Cash. 
 
Defendant Barney Ng is hereby awarded restitution of all cash proceeds received by plaintiff 
when executing on the now-vacated judgment.  These cash proceeds include, but may not 
limited to, the following: (1) cash obtained by executing against ordinary deposit accounts and 
IRA accounts; (2) the proceeds of the subject art sold at auction; and (3) payments received on 
promissory notes.  The Court’s understanding is that no property of defendant Wild Game Ng, 
LLC is at issue. 
 
Plaintiff shall place this money into a blocked, interest-bearing account on or before June 14, 
2018.  No money shall be disbursed from the blocked account without a further court order. 
 
On or before June 14, 2018, plaintiff shall provide defendants’ counsel with a detailed, itemized 
accounting.  This accounting shall show the total amount deposited into the blocked account 
and how that amount was calculated.  If defendants dispute plaintiff’s calculations, the parties 
shall engage in a good faith meet and confer process concerning those calculations.  If the 
parties are still unable to resolve any such dispute, defendants may bring a noticed motion 
seeking to compel plaintiff to deposit additional sums. 
 

3.  Promissory Notes.  
 
Plaintiff shall maintain possession of the promissory notes obtained by execution, but is hereby 
enjoined not to sell or encumber those promissory notes without a further court order.  If plaintiff 
receives additional payments on any of the notes, those payments shall be deposited into the 
blocked account. 
 
 4.  The Kelly Action.   
 
In the supplemental brief filed on May 7, 2018, plaintiff argues that she has authority to pursue 
the Kelly action, despite reversal of the judgment, under the attachment statutes.  Plaintiff cites 
§ 491.310 of the Code of Civil Procedure, which provides as follows: 
 

If a third person has possession or control of property in which the defendant has an 
interest or is indebted to the defendant and the property or debt has been subjected to 
an attachment lien, the plaintiff may bring an action against the third person to enforce 
the third person’s liability under this title. 

 
Defendants do not address this argument in their response to the supplemental brief, filed on 
May 11. 
 
The Court notes that a Case Management Conference is set for May 29 in the Kelly judicial 
foreclosure action (No. C17-01550), and that dispositive motions are set for hearing on June 15 
in that action.  The Court will set a CMC for May 29 in this collection action against Barney Ng 
(C14-02082) as well.  At these CMCs, the parties should be prepared to address whether the 
Kelly action should be stayed, or whether the dispositive motions set for June 15 should be 
allowed to go forward on the merits.  The Court’s preliminary assessment is that plaintiff’s 
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standing to pursue the Kelly action might best be resolved through the dispositive motions that 
are already pending. 

 

  

4.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME:  UECKER VS. NG 
HEARING ON APPLICATION FOR ADDITIONAL WRIT OF ATTACHMENT 
FILED BY SUSAN L. UECKER 
* TENTATIVE RULING: * 
 
The Court rules as follows on the application for an additional writ of attachment, brought by 
plaintiff Susan L. Uecker.  Defendants Barney J. Ng and Wild Game Ng, LLC did not file papers 
in opposition to the application, having instead chosen to file their separate motion to vacate 
the underlying right to attach order. 
 
Because the Court is denying defendants’ motion to vacate, plaintiff’s unopposed application 
is hereby granted.  The new attachment lien shall cover all funds deposited into the blocked 
account set up in accordance with the Court’s ruling on defendants’ motion for restitution, and 
shall also cover the promissory notes that will remain in plaintiff’s physical custody. 

 

  

5.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME:  UECKER VS. NG 

HEARING ON MOTION FOR SET ASIDE RIGHT TO ATTACH ORDER 

FILED BY BARNEY NG, WILD GAME NG, LLC 

* TENTATIVE RULING: * 
 
The Court rules as follows on the “motion to set aside right to attach order,” brought by 
defendants Barney J. Ng and Wild Game Ng, LLC.  The motion is opposed by plaintiff 
Susan L. Uecker.  Defendants’ motion is denied. 
 
A.  The Original RTAO. 
 
Defendants contend that the original right to attach order (“RTAO”) must be vacated, in light of 
the decision by the Court of Appeal, under the law of the case doctrine.  The Court concludes 
that this argument lacks merit, though not for the reason argued in plaintiff’s supplemental 
memorandum filed on May 7. 
 
The Court is not persuaded by the argument in plaintiff’s supplemental memorandum.  
The Court acknowledges that in 1974, the Legislature repealed § 538.4 of the Code of Civil 
Procedure.  However, the Law Revision Commission Comments do not indicate that the 
replacement statute reflects a change concerning what a plaintiff must show in order to establish 
a prima facie case.  (See Code Civ. Proc. § 484.090.)  Rather, the comments are neutral on 
this point:  
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The court must still review the application to determine whether or not the plaintiff has 
made a prima facie showing for the issuance of the writ.  Whether or not the defendant 
appears in opposition, the plaintiff has the burden of proving (1) that his claim is one 
upon which an attachment may be issued and (2) the probable validity of such claim. 
See Section 481.190. 

 
Despite the opportunity for supplemental briefing, neither side has been able to cite a published 
California decision on point.  Accordingly, the Court must adopt a common sense interpretation 
of the replacement statute based on the statutory language. 
 
The Court concludes that the statute should be interpreted as requiring a plaintiff who seeks 
attachment to establish the probability of prevailing on an affirmative defense, but only when 
the defendant presents evidence and argument supporting that affirmative defense in the 
defendant’s opposition papers.  (Cf. Oldcastle Precast, Inc. v. Lumbermens Mutual Casualty Co. 
(2009) 170 Cal.App.4th 554, 564-65 [the initial burden of a plaintiff moving for summary 
judgment does not include “disproving any affirmative defenses asserted by defendants”].)  
To interpret the statute otherwise would lead to an absurd result, because even in routine 
litigation, defendants often reflexively set forth more than 20 boilerplate affirmative defenses 
in their answers.  Requiring a plaintiff seeking attachment to anticipate and rebut every such 
affirmative defense with an evidentiary showing, even if the defenses are not raised by the 
defendant in the attachment proceedings, would be a waste of both party and judicial resources. 
 
The federal decisions cited by defendants on this point are distinguishable, because the parties 
resisting attachment in those decisions affirmatively raised the subject affirmative defenses 
in the attachment proceedings.  (See, Blastrac, N.A. v. Concrete Solutions & Supply (C.D.Cal. 
2010) 678 F.Supp.2d 1001, 1006 [the resisting party “has supported this defense with a 
declaration and documentary evidence”]; Pet Food Express Ltd. v. Royal Canin United States 
Inc. (N.D.Cal. July 27, 2009, No. C 09-01483 MHP) 2009 U.S.Dist.LEXIS 65141, at *13-14 
[the court denied attachment after evaluating the asserted illegality defense]; Intervest Mortg. 
Inv. Co. v. Skidmore (E.D.Cal. Dec. 18, 2008) 2008 U.S.Dist.LEXIS 105936, at *17-19 [the court 
granted attachment after rejecting an asserted counterclaim defense].)  To the extent that the 
two unpublished decisions might be construed as holding that a plaintiff seeking attachment 
must rebut affirmative defenses even if those defenses are not asserted by the defendant, 
the Court finds the decisions unpersuasive. 
 
In the case at bar, defendant Barney Ng had the opportunity and burden to offer evidence of his 
unclean hands defense in the earlier attachment proceeding, if defendant wished the Court to 
consider that defense.  Defendant did not offer such evidence.  Because the asserted unclean 
hands defense was never put in issue as to the attachment proceeding, the Court of Appeal’s 
subsequent holding reviving that defense has no effect on the prior attachment proceedings. 
 
B.  New RTAO. 
 
The Court notes that even if the original RTAO had been vacated by the Court of Appeal, 
the Court would have given plaintiff time to apply for a new RTAO, and such an application 
would almost certainly have been granted, at least on the present state of the evidence. 
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The Court of Appeal held that defendant has presented a triable issue as to his unclean hands 
defense, sufficient to defeat summary judgment.  That, however, is a much lower hurdle than 
the one defendant would face in opposing a new RTAO, namely showing the probable validity of 
his defense.  Plaintiff has presented overwhelming evidence of the multiple times that defendant 
Barney Ng has affirmed, under oath, the validity of the promissory note on which plaintiff sues.  
(See, Declaration of Bennett G. Young, filed on February 8, 2018.)  And while defendant Barney 
Ng has won a tactical victory at the Court of Appeal, defendant has not acknowledged the 
problematic nature of his newly minted defense. 
 
First, the defense relies on his declaration under penalty of perjury.  But given that defendant 
now claims that he perjured himself from 2001 through 2011 in other proceedings, why should 
his declaration have any credibility in this action? 
 
Second, while defendant contends that the money evidenced by the promissory note was really 
an investment and not a loan, defendant has offered no suggestion as to the nature of the 
investment.  What was Dr. Horwitz’s percentage ownership in the casino?  What share of the 
profits would Dr. Horwitz receive?  Why was there no written side agreement stating the nature 
of the relationship?  Defendant’s opposition to the summary judgment motion made no effort to 
answer such questions. 
 
Finally, it must be observed that the timing and setting of the recent assertion of this “sham loan” 
theory are at least strongly suggestive of litigation opportunism. 
 
For these reasons, while the Court has found that the original RTAO remains in effect, the point 
is really a moot one.  This is a proper case for the remedy of attachment. 

 

  

6.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME:  UECKER VS. NG 
HEARING ON MOTION TO COMPEL MATTHEW KELLY’S COMPLIANCE 
WITH SUBPOENA  /  FILED BY SUSAN L. UECKER 
* TENTATIVE RULING: * 
 
This motion was continued by stipulation. 
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7.  TIME:  9:00   CASE#: MSC16-02109 
CASE NAME:  McNEAL VS. TRANSFIELD SERVICES 
HEARING ON DEMURRER TO 3RD AMENDED COMPLAINT 
FILED BY CHEVRON USA INC. 
* TENTATIVE RULING: * 
 

The demurrer of Chevron U.S.A., Inc.  (“Chevron”) to plaintiff’s Third Amended 
Complaint (“TAC”) is sustained without leave to amend as to the Fifth and Seventh Causes of 
Action.  It is otherwise overruled. 

 
If plaintiff wishes to contest this tentative ruling to seek leave to amend, he should come 

to the hearing prepared to discuss in some detail how he proposes to amend and how that will 
cure the problems identified. 

 
Chevron shall file and serve its Answer to the TAC on or before June 1, 2018. 

 
Statute of Limitations 
 
A defendant may file a general demurrer to a complaint if the complaint shows on its 

face that it is barred by the statute of limitations.  (See Lee v. Hanley (2015) 61 Cal.4th 1225, 
1232.) 

 
Chevron argues that the face of the pleadings and the matters of which the court can 

take judicial notice show that the accident occurred on November 11, 2014, the statute of 
limitations is two years, plaintiff did not add Chevron to the case until he filed a First Amended 
Complaint on January 23, 2017, and plaintiff’s First Amended Complaint does not relate back to 
the date the original complaint was filed, October 31, 2016, because plaintiff did not properly 
use the Doe statute, Code of Civil Procedure § 474.  Plaintiff’s use of § 474 was improper 
because plaintiff (1) never properly substituted Chevron’s name for the name of a Doe 
defendant and (2) was not entitled to use § 474 because he knew Chevron’s name and the facts 
giving rise to its alleged liability before he filed suit. 

 
In a previous ruling, the court characterized plaintiff’s failure initially to file the typical Doe 

amendment as a “purely technical” defect.  Plaintiff has made clear in the TAC that Chevron, 
along with another new defendant, are named as Does.  The TAC explicitly states that Chevron 
has been sued as a Doe.  (TAC, p. 3, lines 1-2.)  Further, the TAC contains two fewer Does than 
the Second Amended Complaint, and correspondingly contains two more specifically named 
defendants than were named in the original complaint. 

 
The more significant issue is whether plaintiff was ignorant of Chevron’s name within the 

meaning of § 474 when he filed his original complaint.  Section 474 is to be liberally construed to 
achieve its purpose of allowing a plaintiff to commence suit in time to avoid the bar of the statute 
of limitations where he is ignorant of the identity of the defendant.  (Barnes v. Wilson (1974) 40 
Cal.App.3d 199, 203.)  Thus, the phrase “ignorant of the name” has not been construed literally.  
(Id., at 205.)  A plaintiff may be ignorant of the name of a defendant within the meaning of 
section 474 when he does not know the name of that defendant, or when he “knew the identity 
of the person but was ignorant of facts giving [him] a cause of action against the person ... or 
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knew the name and all the facts but was unaware that the law gave [him] a cause of action 
against the fictitiously named defendant and discovered that right by reason of decisions 
rendered after commencement of the action.”  (Barnes v. Wilson, supra, 40 Cal.App.3d at 205; 
see also GM Corp. v. Superior Court (1996) 48 Cal.App.4th 580, 587, 597-98 (plaintiff knew she 
was wearing seatbelt when her head struck the steering wheel, but only learned she might have 
a cause of action for products liability after she changed attorneys during her lawsuit; she had 
no prior knowledge she would not have been injured unless her seatbelt was defective). 

 
The determination whether a plaintiff was truly ignorant of the name of a defendant 

within the meaning of § 474 is often made at summary judgment rather than on the pleadings.  
(See Munoz v. Purdy (1979) 91 Cal.App.3d 942; GM Corp. supra; Scherer v. Mark (1976) 64 
Cal.App.3d 834; Woo v. Superior Court (1999) 75 Cal.App.4th 169, 174-175.)   

 
That is the approach the court adopts here.  To win this point on demurrer, Chevron 

must show not only that plaintiff was not ignorant of Chevron’s role when he filed his original 
complaint (a showing that remains available to Chevron going forward, if it can prove it), but that 
plaintiff’s non-ignorance is clear from the face of the pleadings themselves.  There is nothing in 
these pleadings that establishes that point to the necessary degree of certainty. 

 
Chevron’s proof of non-ignorance relies on allegations made in the Second Amended 

Complaint.  Chevron is correct that plaintiff cannot avoid the effect of these allegations simply by 
deleting them from the TAC; they stand as admissions of what plaintiff knew when he made 
them, the same as if he had made the same statements in an interrogatory answer or a 
statement to the press.  But Chevron misses the point that these allegations show only plaintiff’s 
knowledge at the time of the Second Amended Complaint, not at the time of the original 
Complaint.  In the Second Amended Complaint, however, plaintiff was not omitting to charge 
Chevron; he was only making a nonprejudicial technical error in how he brought Chevron into 
the case.  But it is to the original Complaint that plaintiff seeks to relate back, and it is to the time 
of that Complaint that he must have been ignorant of Chevron’s role.  Chevron attempts no 
showing that plaintiff knew of Chevron’s alleged liability as a maintainer of the forklift as of that 
time. 

 
While the court is not ruling in favor of Chevron on this issue now, it is also not ruling in 

favor of plaintiff based on plaintiff’s argument that Chevron waived its § 474 argument by 
making a general appearance in this case.  The case cited by plaintiff on this point, Fireman’s 
Fund Ins. Co. v. Sparks Construction, Inc. (2004) 114 Cal.App.4th 1135, 1145-46, deals with the 
specific issue of a motion to quash service of process because a party was not properly brought 
in as a Doe defendant.  However, Chevron has not attacked the court’s assertion of personal 
jurisdiction over it.  It has attacked the timeliness of plaintiff’s lawsuit.  Numerous cases address 
the latter issue, some of them favorably to the defendant, well after the defendant made a 
general appearance without any discussion of Fireman’s Fund or waiver.  Fireman’s Fund is not 
applicable here. 

 
First, Second, and Third Causes of Action 
 
The demurrer to these causes of action is overruled.  The only argument that Chevron 

raised against these counts in its Opening Brief concerned the statute of limitations, addressed 
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above.  Chevron attempted to raise additional substantive arguments as to these causes of 
action only in its reply brief.  That is procedurally improper and deprives plaintiff of a fair 
opportunity to respond. 

 
Having said that, the Court realizes that some of its rulings on United Rentals’s demurrer 

may have application to the same causes of action as pleaded against Chevron.  The Court 
expects both sides to bear this in mind, and to meet and confer as to whether and how plaintiff 
will continue to assert any particular causes of action against Chevron in light of those rulings.  
That discussion should occur at least before the next Case Management Conference, and 
certainly before Chevron proceeds with any further motion practice (such as a MJOP) on these 
topics. 

Fifth Cause of Action, Retaliation 
 
The demurrer to this cause of action on the basis that it fails to state a cause of action is 

sustained, without leave to amend.   
 
Plaintiff argues the retaliation claim is valid under the Fair Employment and Housing Act 

(Gov’t C. § 12900, 12940.)  However, § 12940 prohibits retaliation only by employers.  (Gov’t C. 
§ 12940(l)(4),(m)(2); see also Jones v. Lodge at Torrey Pines Partnership (2008) 42 Cal.4th 
1158, 1173.)  The TAC does not allege that Chevron was plaintiff’s employer. 

 
Seventh Cause of Action, Breach of Implied Covenant 
 
The demurer to this cause of action on the basis that it fails to state a cause of action is 

sustained, without leave to amend. 
 
An obligation of good faith and fair dealing exists only if a contract exists between the 

parties to the lawsuit.  (See Jenkins v. JPMorgan Chase Bank, N.A. (2013) 216 Cal.App.4th 
497, 524 (“Without a contractual underpinning, there is no independent claim for breach of the 
implied covenant”). 

 
The TAC does not allege that an employment or other contract existed between plaintiff 

and Chevron. 
 
See also the resetting of the CMC in Line 8. 
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8.  TIME:  9:00   CASE#:  MSC16-02109 
CASE NAME:  McNEAL VS. TRANSFIELD SERVICES 
HEARING ON DEMURRER TO 3RD AMENDED COMPLAINT 
FILED BY UNITED RENTALS (NORTH AMERICA) INC. 
* TENTATIVE RULING: * 
 

The demurrer of United Rentals to plaintiff’s Third Amended Complaint (“TAC”) is 
sustained without leave to amend as to plaintiff’s Second, Third, Fifth, and Seventh Causes of 
Action.  It is overruled as to plaintiff’s First Cause of Action. 

 
If plaintiff wishes to contest this tentative ruling to seek leave to amend, he should come 

to the hearing prepared to discuss in some detail how he proposes to amend and how that will 
cure the problems identified. 

 
United Rentals shall file and serve its Answer to the TAC on or before June 1, 2018. 

 
First Cause of Action, Negligence 
 
The demurrer to this cause of action is overruled.   

 
United Rentals argues that the TAC does not allege any specific facts against it.  

However, negligence may be alleged generally.  (Taylor v. Oakland Scavenger Co. (1938) 12 
Cal.2d 310, 316.)  Further, duty is not alleged in a cause of action for negligence by alleging the 
legal conclusion that a duty exists, but by alleging the facts from which the duty can be inferred.  
(See Vescovo v. New Way Enterprises, Ltd. (1976) 60 Cal.App.3d 582, 589.) 

 
Here the TAC alleges that United rents forklifts to Chevron, has a duty to ensure the 

equipment it leases is safe, and failed to adequately service the equipment that failed, causing 
plaintiff’s injuries.  (See TAC, ¶ 3, 10, 13, 15, 22, 23, 33, 35, 36.)  These allegations are 
sufficient to establish a duty for pleading purposes. 

 
United Rentals’s argument on demurrer to this count amounts only to arguing that 

plaintiff alleges that various entities were responsible for ensuring the safety of the forklift.  That 
is true, but one of the entities so alleged to have been responsible is United Rentals.  That is 
sufficient at the pleading stage.  The details of plaintiff’s duty allegations may become clearer 
after discovery by both sides. 
 
 Second Cause of Action, Gross Negligence  
 
 The demurrer to this cause of action is sustained, without leave to amend.  
 

There is no separate cause of action in California for gross negligence.  (See Jimenez v. 
24 Hour Fitness USA, Inc. (2015) 237 Cal.App.4th 546, 552 n.3.)  Gross negligence is simply a 
doctrine that has relevance on certain issues that may arise in a cause of action for negligence.  
(See Ibid.; City of Santa Barbara v. Superior Court (2007) 41 Cal.4th 747, 779-81.)  If those 
issues arise later in this litigation, they will be addressed then.  For now, United Rentals is on 
fair notice that plaintiff contends its negligence was gross; but there is neither need nor authority 
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for pleading gross negligence as a separate cause of action. 
 
 Third Cause of Action, Intentional Infliction of Emotional Distress 
 

The demurrer to this cause of action on the basis that it fails to state a cause of action is 
sustained, without leave to amend. 

 
The elements of the tort of intentional infliction of emotional distress are (1) extreme and 

outrageous conduct by the defendant with the intention of causing, or reckless disregard of the 
probability of causing, emotional distress; (2) the plaintiff's suffering severe or extreme 
emotional distress; and (3) actual and proximate causation of the emotional distress by the 
defendant's outrageous conduct.  Whether treated as an element of the prima facie case or as a 
matter of defense, it must also appear that the defendants' conduct was unprivileged.  
(Davidson v. City of Westminster (1982) 32 Cal.3d 197, 209.)  To be outrageous, conduct must 
be “so extreme as to exceed all bounds of that usually tolerated in a civilized community.”  (Ibid.) 

 
The TAC does not sufficiently allege that defendants failed to maintain the forklift for the 

purpose of causing plaintiff severe emotional distress or that plaintiff suffered such distress 
because of this failure to maintain rather than because of the accident.  (See TAC, ¶¶ 44-50.)  
Plaintiff’s theory, as pleaded, is that defendants intentionally skimped on maintenance to save 
costs.  That is not the same as deciding to skimp on maintenance for the purpose of inflicting 
emotional distress on plaintiff in particular, or for that matter, for the purpose of injuring him 
physically, or of doing so to anyone else. 

 
The most that could be said for plaintiff’s allegations here is that he arguably alleges that 

defendants intentionally skimped on maintenance in reckless disregard of the possibility of 
physical injury to employees or other workers generally, and that such physical injury might well 
include emotional distress.  But plaintiff is already entitled to recover damages for emotional 
distress arising out of his physical injuries if he establishes liability.  (See CACI 3905A.)  
Therefore, it is not apparent how this cause of action adds anything even if it could be 
considered adequately alleged. 
 

Fifth Cause of Action, Retaliation 
 
The demurrer to this cause of action is sustained, without leave to amend. 
 
The TAC states that this cause of action is alleged against “all defendants.”  However, in 

his Opposition, plaintiff states, “this argument is not against United Rentals.”  Nor does the Court 
see how the cause of action could be asserted against this defendant, given the absence of an 
employment relationship.  (See Line 7.)  Thus, the court sustains the demurrer to this cause of 
action without leave to amend. 
 

Seventh Cause of Action, Breach of Implied Covenant 
 
The demurer to this cause of action is sustained, without leave to amend. 
 
An obligation of good faith and fair dealing exists only if a contract exists between the 
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parties to the lawsuit.  (See Jenkins v. JPMorgan Chase Bank, N.A. (2013) 216 Cal.App.4th 
497, 524 (“Without a contractual underpinning, there is no independent claim for breach of the 
implied covenant”). 

 
The TAC does not allege that an employment or other contract existed between plaintiff 

and United Rentals. 
 

Case Management 
 

The CMC now set for May 23 is premature, given these rulings.  It is accordingly 
continued to July 30, 2018 at 8:30 a.m. 

 

  

9.  TIME:  9:00   CASE#: MSC16-02109 
CASE NAME:  McNEAL VS. TRANSFIELD SERVICES 
HEARING ON MOTION TO STRIKE PORTIONS OF 3RD AMENDED COMPLAINT 
FILED BY UNITED RENTALS (NORTH AMERICA) INC. 
* TENTATIVE RULING: * 
 

To the extent it is not rendered moot as a result of the court’s rulings on the related 
demurrer, the motion to strike of defendant United Rentals (North America) Inc. is granted.   
Leave to amend is denied except pursuant to a motion under CCP § 473, which should not be 
brought unless plaintiff can develop more facts than he alleged in the TAC and can meet the 
pleading standards described below.  

 
In filing motions to strike in the future, defendant’s counsel should comply with CRC 

3.1322(a) and specifically identify by page, line, or paragraph number, the language to be 
stricken. 

 
After the rulings on its demurrer, the only cause of action still alleged against United 

Rentals is negligence.  Punitive damages are not available for negligence or even gross 
negligence.  The defendant must be guilty of oppression, fraud, or malice, as statutorily defined.  
(See Civil Code § 3294(c)(1) (defining “malice” as “despicable conduct carried on by the 
defendant with a willful and conscious disregard of the rights and safety of others.”  (Civil Code 
§ 3294(c)(1); see also Grimshaw v. Ford Motor Co. (1981) 119 Cal.App.3d 757, 808; College 
Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725 (“the statute's reference to ‘despicable’ 
conduct seems to represent a new substantive limitation on punitive damage awards.”) 

 
 Further, if the defendant is an employer, it is not liable for punitive damages unless it 

“had advance knowledge of the unfitness of the employee and employed him or her with a 
conscious disregard of the rights or safety of others or authorized or ratified the wrongful 
conduct for which the damages are awarded or was personally guilty of oppression, fraud, or 
malice. With respect to a corporate employer, the advance knowledge and conscious disregard, 
authorization, ratification or act of oppression, fraud, or malice must be on the part of an officer, 
director, or managing agent of the corporation.”  (Civil Code § 3294(b).)   
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Also, facts, not just conclusions, must be pleaded to support a claim for punitive 
damages.  (Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 166; G. D. Searle & Co. v. 
Sup. Ct. (1975) 49 Cal.App.3d 22, 29.)  

 
Plaintiff has not alleged sufficient facts to support a claim for punitive damages against 

United Rentals here.  The TAC alleges only that United Rentals was called to service a non-
functioning forklift and got it to function again, but failed to “verify the safety features … were 
operating properly.”  (TAC ¶¶ 15, 10.)  This alleges nothing more than negligence.  The 
allegation that “defendants” had vehicle inspection reports showing the forklift was in disrepair 
and malfunctioning add nothing.  (TAC ¶ 9.)  This allegation does not make clear that the prior 
problems with the forklift are similar to the type that caused the accident or that United Rentals 
knew of them.  Plaintiff’s other allegations in support of his claim for punitive damages are mere 
conclusions that are not, of themselves, sufficient to state the claim.  (See TAC ¶ 30 (“evil and 
improper motive amounting to malice”).) 
 

Plaintiff’s cases are distinguishable.  Unruh v. Truck Ins. Exchange (1972) 7 Cal.3d 616, 
632 deals with a special area – insurance bad faith.  Taylor v. Sup. Ct. (1979) 24 Cal.3d 890, 
895 deals with operation of an automobile while intoxicated.  Also, it must be read in light of the 
subsequent case of College Hospital, Inc. v. Superior Court, supra, 8 Cal.4th at 725. 
 

  

10.  TIME:  9:00   CASE#: MSC17-00880 
CASE NAME:  CUNNINGHAM VS. KINDRED 
HEARING ON MOTION TO COMPEL ARBITRATION & STAY COURT ACTION 
FILED BY YGNACIO VALLEY CARE CENTER 
* TENTATIVE RULING: * 
 
Continued to June 8, 2018 at 9:00 a.m. in Department 12 per request of moving party. 

 

  

11.  TIME:  9:00   CASE#: MSC17-01200 
CASE NAME:  AVALON VS. SOBAYO 
HEARING ON MOTION TO COMPEL RESPONSES TO INTERROGS. 
FILED BY NATHANIEL BASOLA SOBAYO, KINGSWAY CAPITAL PARTNERS, LLC 
* TENTATIVE RULING: *  
 
This motion is continued to July 6, 2018 at 9:00, so that it can be heard together with plaintiff’s 
cross-motion for relief from failure to respond timely to this discovery. 
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12.  TIME:  9:00   CASE#: MSC17-01200 

CASE NAME:  AVALON VS. SOBAYO 

HEARING ON MOTION TO DEEM MATTERS ADMITTED 

FILED BY NATHANIEL BASOLA SOBAYO, KINGSWAY CAPITAL PARTNERS, LLC 

* TENTATIVE RULING: * 

 

This motion is continued to July 6, 2018 at 9:00, so that it can be heard together with plaintiff’s 

cross-motion for relief from failure to respond timely to this discovery. 

 

  

13.  TIME:  9:00   CASE#: MSC17-01200 
CASE NAME:  AVALON VS. SOBAYO 
HEARING ON DEMURRER TO CROSS-COMPLAINT OF SOBAYO 
FILED BY AVALON NGUYEN GARDNER LIVING TRUST 
* TENTATIVE RULING: * 
 
This motion is continued to June 15, 2018 at 9:00. Plaintiff and Cross-Defendant is directed to 
comply with the meet and confer requirements of Code of Civil Procedure § 430.41. Plaintiff and 
Cross-Defendant is required to file and serve a declaration complying with CCP § 430.41(a)(3) 
by June 8, 2018. 

 

  

14.  TIME:  9:00   CASE#: MSC17-02160 
CASE NAME:  JONES VS. ST. PIERRE 
HEARING ON MOTION TO COMPEL RESPONSES DISCOVERY REQUESTS 

FILED BY SHEILA DENISE ST. PIERRE 

* TENTATIVE RULING: * 

 

This motion was continued to June 22, 2018 at the request of the moving party. 

 

 

 15.  TIME:  9:00   CASE#: MSC18-00222 

CASE NAME:  SAETEURN VS. BAY AREA COMMUNITY 

HEARING ON DEMURRER TO COMPLAINT OF SAETEURN 

FILED BY BAY AREA COMMUNITY RESOURCES INC. 

* TENTATIVE RULING: * 

 
Before the Court is Defendant Bay Area Community Resources, Inc.’s Demurrer to the 
Complaint filed by Plaintiff Stephanie Saeteurn. The Complaint is a putative class action 
complaint for damages alleging a violation of the Unfair Competition Law (UCL), Bus. & Prof. 
Code §§ 17200 et seq. 
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Defendant demurs to the Complaint pursuant to Civil Code § 430.10(e) on the following 
grounds: (1) Plaintiff’s claims are time barred; (2) Plaintiff is not an appropriate class 
representative; (3) Plaintiff fails to allege a community of interest; and (4) Plaintiff fails to 
adequately allege facts supporting the predicate statutory violations of her 17200 claim. 
Defendant also demurs pursuant to Civil Code § 430.10(f) on the ground that the Complaint is 
uncertain. 

Because Plaintiff has failed to allege facts sufficient to state a claim for violation of § 17200, the 
Demurrer is sustained, with leave to amend. 

Request for Judicial Notice 

Defendant’s request judicial notice of over a dozen complaints, related documents, and an order 
in cases filed by Plaintiff’s counsel alleging similar causes of action. The request is denied. 
These complaints are irrelevant to a determination of whether the instant complaint is sufficient 
as a matter of law. 

Analysis 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.”  
Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.  A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550, but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim.  Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.  Legal conclusions are insufficient. Id. 
at 1098–1099; Doe v. Los Angeles, 42 Cal.4th at 551 n.5.  The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.”  California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247. 

Statute of Limitations 

Defendant argues that Plaintiff’s claims are barred by the four year statute of limitations for 
§ 17200 claims. Bus. & Prof. Code § 17208. Because the Complaint was filed on February 7, 
2018, the applicable limitations period is February 7, 2014 or later. 

Defendant argues that Plaintiff’s last day was in fact January 30, 2014.  However, the Court 
must assume the truth of Plaintiff’s allegation that she worked until “approximately February 14, 
2014.”  Complaint at ¶ 19.  This puts her within the statute of limitations period for her § 17200 
claim.  As Defendant acknowledges, on that basis the Complaint is not demurrable on 
limitations grounds. 

The Court observes, however, that if Plaintiff, in amending, continues to allege a termination 
date that Defendant will be able to disprove definitively (on summary judgment or otherwise), 
Plaintiff may be exposing herself to potential sanctions, particularly if Defendant has provided 
the relevant employment record documents to Plaintiff’s counsel in the meantime. 

 Predicate Statutory Violations 

As Plaintiff argues (and Defendant does not really dispute), alleged violations of specific 
provisions of the Labor Code with respect to payment of wages may suffice to provide predicate 
unlawful acts to support a claim under the UCL, if Plaintiff also alleges the basis for a remedy 
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under the UCL.  It is a violation of the UCL to engage in any “unlawful, unfair, or fraudulent 
business act or practice.”  Bus. & Prof. Code § 17200. A UCL action “‘to redress an unlawful 
business practice “borrows” violations of other laws and treats these violations, when committed 
pursuant to business activity, as unlawful practices independently actionable under [Business 
and Professions Code] section 17200 et seq. and subject to the distinct remedies provided 
thereunder.’”  Farmers Ins. Exchange v. Superior Court (1992) 2 Cal.4th 377, 383. 

Under the broad scope of the UCL, “[t]he statutory language referring to ‘any unlawful, unfair or 
fraudulent’ practice (italics added) makes clear that a practice may be deemed unfair even if not 
specifically proscribed by some other law.  Because Business and Professions Code section 
17200 is written in the disjunctive, it establishes three varieties of unfair competition – acts or 
practices [that] are unlawful, or unfair, or fraudulent.  “In other words, a practice is prohibited as 
‘unfair’ or ‘deceptive’ even if not ‘unlawful’ and vice versa.” ’ [Citations.]” Cel-Tech 
Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 180. A 
UCL plaintiff ordinarily need not show defendant's intent to injure or harm:  “The UCL imposes 
strict liability when property or monetary losses are occasioned by conduct that constitutes an 
unfair business practice.”  Cortez v. Purolator Air Filtration Products Co. (2000) 23 Cal.4th 163, 
181. 

Here, Plaintiff rests her Complaint on allegations that Defendant violated a number of such 
Labor Code provisions.  She also asserts that she is owed restitution of underpaid wages on 
account of those violations.  If the violations were themselves sufficiently alleged, that would 
also suffice to state claims under the UCL.  It would be of no consequence that Plaintiff could no 
longer plead counts directly under the Labor Code violations because they have shorter 
limitations periods, nor that the statutory penalties found in the Labor Code cannot be recovered 
under a UCL claim.  Plaintiff asserts no such Labor Code direct causes of action and seeks no 
such penalty recoveries. 

Plaintiff, however, has plainly not alleged the statutory violations with sufficient factual content to 
survive demurrer.  “[S]imply parroting the language of [the Labor Code] in the complaint is 
insufficient to state a cause of action under the statute.”  Hawkins v. TACA International Airlines, 
S.A. this is insufficient. (2014) 223 Cal.App.4th 466, 478.  But patently, that is all Plaintiff does 
here.  Aside from providing her own name and her “approximate” termination date, Plaintiff’s 
Complaint asserts not one single fact concerning her employment at Defendant, nor as to 
Defendant’s supposed failure to provide rest periods, failure to pay minimum wage, failure to 
pay wages upon termination, or failure to provide compliant wage statements.  This is exactly 
the kind of conclusory, cookie-cutter pleading that Hawkins says is insufficient. 

 Class Action Allegations 

Defendants argue plaintiff cannot establish the elements necessary to support a class action.  
The decision whether a case is suitable to proceed as a class action, however, is ordinarily 
made on a motion for class certification.  City of San Jose v. Superior Court (1974) 12 Cal.3d 
447, 453.  A court may decide the question earlier by sustaining a demurrer to the class action 
allegations of a complaint only if it concludes as a matter of law that, assuming the truth of the 
factual allegations in the complaint, there is no reasonable possibility that the requirements for 
class certification will be satisfied.  Vasquez v. Superior Court (1971) 4 Cal.3d 800, 813.  

The Court does not see fit to enter this part of the fray at this stage.  Given that Plaintiff has not 
adequately alleged a UCL cause of action even on behalf of herself personally, it follows that at 
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this point she has not established a basis on which she could represent a purported class.  
Whether she may be able to do so when and if she does sufficiently allege a UCL cause of 
action, though, is better left to a later time. 

 

  

16.  TIME:  9:00   CASE#: MSL15-03060 
CASE NAME:  MIDLAND VS. HARVEY 
HEARING ON MOTION TO ENFORCE SETTLEMENT 
FILED BY MIDLAND FUNDING LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for entry of judgment pursuant to Code of Civil Procedure § 664.6 is denied, 
without prejudice to plaintiff filing a separate action for breach of the settlement agreement.  
The present motion recites that the stipulation settling the case was duly filed with the Court at 
the time.  In fact, however, no such stipulation was filed with the Court, nor was it ever signed by 
any Judge.  Accordingly, the case was terminated upon filing of the Notice of Settlement of 
Entire Case on March 27, 2017 and jurisdiction was not reserved.  Thus, the Court lacks 
jurisdiction to take further action in this case. 

 

  

17.  TIME:  9:00   CASE#:  MSL17-01939 
CASE NAME:  MIDLAND VS. SIVADD ALEXANDER 
HEARING ON MOTION FOR AMENDMENT OF JUDGMENT 
FILED BY MIDLAND FUNDING LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to amend the judgment pursuant to Code of Civil Procedure § 473(d) 
is granted.  An amended judgment will be entered correcting the spelling of defendant’s 
last name. 

 

 

 18.  TIME:  9:00   CASE#: MSL17-03368 

CASE NAME:  IVER CAPITAL VS. RICHARDS 

HEARING ON MOTION FOR ORDER COMPELLING RESPONSE TO DISCOVERY 

FILED BY IVER CAPITAL CORPORATION 

* TENTATIVE RULING: * 

 
Plaintiff’s motion to compel responses to discovery requests is granted in part.  Defendant 
Gilbert Richards Jones must serve responses to plaintiff’s first set of form interrogatories 
(served on or about November 22, 2017) within 30 days following service of the Order After 
Hearing on this ruling, without objections.  Defendant must also serve responses to plaintiff’s 
request for production of documents (served on or about November 22, 2017) within 30 days 
following service of the Order After Hearing on this ruling, without objections.  Plaintiffs must 
also produce all such documents within 35 days after service of the Order After Hearing. 
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Plaintiff’s motion also refers to deeming matters admitted.  It does not appear, however, that 
plaintiff served any Requests for Admissions. 
 
Sanctions are awarded in the amount of $500, payable to plaintiff’s counsel within 30 days after 
service of the Order After Hearing. 

 

  

19.  TIME:  9:00   CASE#: MSL18-01209 
CASE NAME:  CREDIT CORP VS. LOPEZ 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY DEBBIE LOPEZ 
* TENTATIVE RULING: * 
 
Counsel to appear (CourtCall acceptable) for the purpose of setting a convenient date for an 
evidentiary hearing as to whether service of process did or did not actually occur in this case. 
 
The Court adds the observation that, based on the parties’ papers, it appears likely that 
at least one person may be lying under oath here, though it remains to be seen which person or 
persons that might be.  Notice is given that if the Court determines that to be so, it will consider 
appropriate sanctions. 
 
The Court is further aware that both sides’ counsel will have to travel to attend the evidentiary 
hearing (or else hire additional local counsel).  Further, the motion does not contend that 
defendant is not amenable to the Court’s jurisdiction – only that she has not been properly 
served yet.  Hence, if the motion is successful, it will not necessarily result in termination of the 
litigation if it is not established that any fault was solely on the part of the process server.  
The Court therefore invites the attorneys to consider whether there is a more sensible solution 
to the present problem. 

 

  

20.  TIME:  9:00   CASE#:  MSN16-1949 
CASE NAME:  DOE VS. SAINT MARY’S COLLEGE 
SPECIAL SET HEARING ON:  MOTIONS SET BY COURT 
* TENTATIVE RULING: * 
 
Hearing on the Writ of Mandate is continued, on the court’s own motion, to July 20, 2018, 
9:00 a.m., Dept. 12. 
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21.  TIME:  9:00   CASE#: MSN17-0889 
CASE NAME:  PENNINGTON VS. WITTEK 

HEARING ON MOTION TO CHARGE JUDGMENT DEBTOR INTEREST 

FILED BY DALE PENNINGTON 

* TENTATIVE RULING: * 
 
Petitioner, judgment creditor herein, moves for an order charging defendant’s interest in 
three LLCs with the judgment debt.  The motion is conditionally granted in part, and denied 
in part without prejudice.  Counsel is to appear (CourtCall acceptable) to address one concern 
of the Court’s. 
 
The motion appears to be mostly in order as to Wittek Development, LLC and Blackrock Realty, 
LLC.  The concern, however, is that Mr. Raber’s signature on his declaration, besides being 
computer-generated and not really legible, appears to be that of some different person with the 
initials A.N.  As this is a declaration under oath and the sole evidence supporting the motion, the 
Court requests confirmation as to whether this is Mr. Raber’s signature. 
 
The motion is denied without prejudice as to WS Old Saybrook Realty, LLC.  The current 
document presented appears to contradict the assertion that the judgment debtor has any 
interest in that LLC.  The only evidence offered that he has any such interest is twelve years old, 
and hence not at all convincing as to the current state of affairs.  The other emails offered as 
evidence do not appear on their faces to relate to this LLC in particular. 
 
 

  

22.  TIME:  9:00   CASE#:  MSN18-0540 
CASE NAME:  WILSON VS SAFECO 

HEARING ON PETITION TO COMPEL ARBITRATION AND APPT. OF ARBITRATOR 

FILED BY LORI WILSON 

* TENTATIVE RULING: * 
 
The unopposed petition to compel arbitration of this uninsured motorist matter is granted, and 
Michael Ney is appointed as the arbitrator.  The arbitration will be scheduled in consultation with 
Mr. Ney. 
 

 

23.  TIME:  9:00   CASE#:  MSC14-02300 
CASE NAME:  CYPRESS VS CEJA 

HEARING ON SPECIAL SET HEARING ON MINOR’S COMPROMISE SET BY COURT 

* TENTATIVE RULING: * 
 
The proposed minors’ compromises are approved. 

 

 

 


